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1. The new right to health

The right to health, in light of  the interesting hermeneutic itine-
rary that has made of  man, the fulcrum of  the judicial system,
represents today, a “new” right,1 taken to a more strongly persona-
list and subjective dimension. Thanks to the process of  depatrimo-
nialization2 and to the ontological and axiological interpretation of
the human person, the concept of  freedom of  treatment consti-
tutes a perfect explanation of  the wider principle of  law of  which
the article 13 of  the constitution3 speaks about: health tutoring
must be balanced with the individual’s personal freedom, with his
capability of  self-determination, and safeguard his own physical
and psychic integrities. In the absence of  such balance, the person
would not be capable to exert any other fundamental right guaran-
teed by our judicial system, and would find itself  limited in the full
explanation of  its own personality.

In accordance with the general principle extracted from the
combination of  the expressive rules from the most wide persona-
list principle adopted by our Constitution,4 the person is put as “the
center of  the interests and the values around which the system of  personal gua-
rantees is focused”.5 The individual is the central core, an autonomous
subject; he decides by himself  without external third parties, could
undermine such explanation of  his autonomy: they remain stran-
gers, in most of  the cases, at the time of  decision making of  the
individual; and, only there, where the decisions of  the autonomous
individual could in abstract harm his other constitutionally warran-
ty rights, then it will be possible to them shift from one passive to
an active side.

But in this case, such shift will be justified by the fact that they,
taken as a whole, would have assumed the features of  subjects
carriers of  collective values surely aimed to prevail (in the optics
of  the constitutional balance) over those exalted by the particular
individual in the scope of  his own decision autonomy.6
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2. From autonomy to the informed consent

Under this perspective, the importance of  such freedom of  elec-
tion is located in the relevance assumed by so called consent in the
therapeutic type relationships. Health is particular of  men; from it
each one can freely dispose of, according to what is expressly fore-
seen in the constitutional articles 2, 13 and 32:7 the consent repre-
sents the best way to be able to establish this freedom of  election,
within the context of  the health relationships. That clearly impacts
on autonomy, independence, right/duty to care and be cared
aspects; it is the essential element in order to be able to legitimize
the medial-surgical activity.8

It is precisely on the basis of  the necessary acknowledgement
of  the patient’s freedom, in the area of  the health relationship, that
the “enlightenment of medicine”9 appears as a fundamental moment in
an activity already dangerous by itself; It becomes a moment parti-
cular of  this activity, and corresponds perfectly to the personalist
principle that inspires our regulation: 10 the patient, in order to be
rightfully submitted to any type of  medical treatment, must neces-
sarily declare from the beginning his rightfully own will of  elec-
tion. Otherwise, the physician’s activity would end up by unfairly
substituting the client’s one11. That has to be read as the expression
of  the conscious adhesion by the patient to the treatment propo-
sed by the physician12, as a true and particular right of  the person
that, finding a secure basis in the most objective fundamental prin-
ciples expressed by our Supreme Source13, belongs to the inviola-
ble principles14.Therefore, it cannot be compromised in any way
whatsoever and becomes «a non-reviewable right»15 of  the individual.16

The principle of  consent to the intervention of  others on the
individual person itself, constitutes the natural corollary of  the widest
principle of  personal freedom15 and it is materialized in the exclusiveness of
the physical and psychic being itself, by virtue of  which, the person cannot be
submitted to coercion on the body and mind, to the violation of  his corporeal
freedom sphere, and even only moral; all power or duty of  the physician on the
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patient, finds its root in the sole and exclusive source that is the consent of  the
patient himself, which represents the focal moment of  the same legislative au-
thorization as of  the medical activity.18

3. Physician and patient: from paternalism
to the liberal model. A relationship that changes

A similar acceptance of  consent, as an indispensable element of
the treatment relationship, is the reflex of  a change in vision that,
in the field of  the physician-patient relationship, has led to a confi-
guration of a new so called personalistic model, instead of the so
called paternalistic model.19. The way to understand the kind of  in-
teraction between the treating physician and the sick patient, has
changed in a substantial manner, only recently. Before, some time ago,
in light of  a restricted interpretation of  Article 32 from the Cons-
titution, it was recognized, without any doubt whatsoever, the su-
periority and supremacy substantial position of  the physician, with
respect to his patient. It was considered and believed, that the pa-
tient, an ignorant regarding the subject matter at hand, would have
been deprived of  the technical-scientific knowledge particular to
the surgical activity; and that, therefore, should have been necessa-
rily subjected to the specialist will.20. The patient’s inclusion in the
decision phase of  the decision making process, evidently was,
a minimal insertion; he only was considered as a mere object, in a
treatment moment of  a process. The patient had to accept without
any critics or complaint, the physician’s decisions and thus, he used
to suffer the therapeutic decisions, and the negative consequences
that derived from them. It is enlightening regarding this issue, the
definition by Parodi and Nizza,21 which see the patient in this mo-
del, as a passive subject in a forced relationship, an objectively infe-
rior subject,22 an individual that expects care and health as presents
of  a generous and miraculous benefit, “a faithful subject that does wha-
tever is ordered by the physician”.23  Medicine was considered both an
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Art and a Science: that, as such, represented the highest expression
of  intellectual freedom, before even, than a profession: its practice
and results could have hardly been put under discussion. The phy-
sician, as a homage to the heaviest Hippocratic principle,24   used to
represent the body’s priest, he presented himself  as the wizard of
cure, regarding the patient, and represented and performed a pa-
ternal role.

Currently, on the other hand, we are assisting to a truly and par-
ticular emancipation of  the patient25 and a greater autonomy is ack-
nowledged to the sick individual, who’s free decisions are legitimized
in the area of a peer and fair therapeutic relationship: the
physician’s figure and character, become fundamental for treatment
purposes, but not for the decision purposes that are assumed.26

On the other hand, “there is no fingerprint of  a paternalistic conception in
the constitutional rules, nor it is ever found in the current interpretation of
them; it has never been set a limitation to the autonomy of  the subjects, except
in cases of  disability, as a function of  the accomplishment of  the interests of
the subjects themselves”.27 Why then, it should be verified in this con-
text such limitation, if  never before as in other fields, in the medical
one precisely, the individual’s interest in having himself  cared for
becomes predominant, and not corruptible nor conditional?

In this line of  thinking, the physician must include the patient in all
the decisions that refer to the treatment of  his physical and psychic
status, not being able absolutely, to overlook his will of  dec-ision. To-
day, in the “relationship patient-physician, two centers of  assessment and decision
of  the medical interventions to be performed in sickness management are con-
fronted”:28 the patient is aware of  his own rights; for him it is fully
recognized, his dignity as a capable subject for self-determination,
and to decide regarding the diagnostic and therapeutic medical inter-
ventions on himself, proposed by the physicians;29 he, definitely,
entrusting himself  to a physician, will constitute him as guarantor
of  his own health, but certainly not as an absolute lord of  it. The
ultimate responsibility of  choosing if  to submit himself  to a speci-
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fic medical intervention, necessarily will be a burden, in this sense,
over the interested party.30

This has to do with the model rated as “liberal”, focused on the
principle of  autonomy, to which it is submitted the understanding
that the adult and capable individual’s will could not be oppressed
or nulled not even when the purpose that is being proposed is to
do good;31 that that puts aside definitely the general presumption
of  the patient’s disability, dependent from the paternalistic model,
declaring that, the patients will, could not in general be substituted
by the will of  other subjects.32

The patient’s role «tends to become more active each time, in the commu-
nication dynamics with the therapist, because it only corresponds to the patient,
to specify those concrete indications (of  economic, family and in general more
existential character) that, integrating them with those strictly scientific made
by the physician, allow to arrive to, starting from an abstract range of  options
(all of  them in principle plausible and legitimate), to a concrete decision of
treatment».33

4. Information as a fundamental requirement
of a valid consent

In order to be able to speak about valid consent, which would pro-
vide legitimacy to a medical treatment, it is necessary for it to be
accompanied and preceded by a precise information.34 The physi-
cian must provide his patient «in a comprehensive and complete way, all
the information scientifically possible regarding the therapies that are pretended
to be applied, or the surgical intervention that is being intended to perform,
with their own modalities»,35 as well as inform about the scope of  the
intervention, about the unavoidable difficulties, about the achieva-
ble effects, and about the eventual risks, in a way to put it under
the conditions of  being able to decide in a conscientious or aware
manner about the pertinence of  the proceedings.36
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This information does not have the purpose to bridge the
cognitive techno-scientific differences between the physician and
the patient, for what, rather, the one of  tutoring the self-determi-
nation right of whom submits himself to a treatment or to a
surgical intervention, achieving that such subject could consciously
choose if  to legitimate it or not.37 In this way, the need for the con-
sent to be informed, reinforces the vision of  a really participative
process by the patient, in the decisions that involve his body and
his health; and the idea of  a sterile formalization of  a relationship
in which the adherence of  the patient for a treatment be disregar-
ded to a mere condition of  removal of  the illegality of  the fact be
degraded.38

The obligation for information,39 which must be clearly proper,
in terms of  the explanation to the capability to understand by the
assisted, must be particularly detailed40 and, while it surely does not
include the so called unforeseen risks, or either the abnormal re-
sults, could be called truly and directly fulfilled, only in the case of
the physician would provide all the possible scientific information
about the healing intervention, about the possible normal conse-
quences, even if  being so infrequent as to seem extraordinary, in
the balance between risks and advantages of  the intervention. In
other words, also in light of  jurisprudence, it can be declared that
its only legal the omission of  unpredictable risks, those that co-
rrespond to abnormal cases, in so far as they are set outside the
physician’s control sphere, and they are not relevant whatsoever
according to id quod plerumque accidit (what has mainly happened).41

It is necessary to point out that, in light of  a surgical interven-
tion, or of  another specialized therapy or diagnostic invasive verifi-
cation, the information does not only cover the objective and
technical risks related to the subjective situation and to the science
situation, but that it covers also the concrete, maybe lacking of,
nosocomial situation, related to the provisions and the equipment,
and to its regular functioning, in a way that the patient could not
only decide if  submitting himself  or not to the intervention, but
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also if  doing it in that hospital, or else to ask to be transferred to
anotherone.42

For this, when the information should be inadequate and would
not update the patient to the risks and benefit that the intervention
implies, the consent eventually granted by the patient, will be invalid,
due to the fact that it would be flawed and would be incapable to
discriminate the medical-surgical activity, that, as such, would be
arbitrary, illegal and the source of  accountability (clearly, out of
the cases in which the health treatment will be enforced by law or
else incur in a state of necessity).

And you also fall into such illegality, even though the interven-
tion would have been well performed and according to the
patient’s interest. The harm to self-determination right, demands a
compensation for damages, regardless of  the outcome of  the in-
tervention, arbitrarily performed, would have made a biological da-
mage (as it was thought until recently).43 This damage then, could
be determined over a QUANTUM plane, which is reparable in a
sense that would be valid in order to concretize the persistence of
a damage (biological consequence) added to other eventual dama-
ges, both patrimonial and/or not patrimonial, suffered due to the
harm of  his right to self-determination. But the physician’s ac-
countability due to the harm to the right of  self-determination of
the patient, could also be determined in face of  a fortunate result,
by provoking an expected non patrimonial damage.44 Obviously it
must be considered that, for the purpose of  legitimately configure
the birth of  such right to a compensation, even in absence of  a
biological damage, the patient must prove have suffered an effec-
tive damage, as a consequence of  such violation: for instance the
case of  a subject that after being intervened he regrets the pre-
sence of  some scars. Here, the patient will have to prove that, if  he
would have been aware of  their presence, he would have not
accepted to be operated on, and being able to ask for a compensa-
tion due to the patrimonial damages (expenses spent to eliminate
by means of  a plastic-esthetic surgery of  the unaesthetic details de



The informed consent “problem”: from the rights of the patient

Medicina y Ética 2019/1 75

quibus (the ones related to), and eventual gains lost derived from this
new esthetic condition; imagine a situation of  a nude person, who
could be affected, in a working level, by a situation of  this type),
besides the other ones which are neither patrimonial nor biological
(proving, in this case, having endured a harm to her dignity that
has marked her existence in crucial moments of  suffering, both
physical and psychic)..45 In an opposite case, the damage derived
from the harm to DE QUO right (the one related to) that would be
configured as a mere damage-event (and thus would be compensa-
ble by the sole fact that the physician, with a negligent conduct,
has violated the dispositions for the guardianship of the patient).
Surely, it will not be simple, for the patient, to be able to prove the
subsistence of  the non-patrimonial damage mentioned; nor it will
be simple, for the judge, to be able to quantify it for settlement
purposes. Several problems remain open at this level; the same
ones that frequently make courts to decide, then, in a contradic-
tory manner among them.46

The Gelli-Bianco law, which has recently participated in the
issue, has not specifically treated the question: certain aspects were
foreseen in the initial law project, but later, certain points appeared
where it is avoided that, being supported in their subsistence (ta-
king into account the fact that such problems cover ethical ques-
tions, before the judicial ones), in the political field, there could
exist behaviors in order to block the definite approval of  the law
itself.

Nevertheless, the law impacts in some way, if  indirectly, also in
some aspects related to such discipline: until now, it was conside-
red that the nature of  the physician’s accountability, either in a case
of  invalid or absent consent would be of  a pre-contractual type
(chargeable, according to the majoritarian jurisprudence, to the
contractual in accordance with article 1218 of  the civil code). To-
day, except the cases in which the accountability of  the institution
is valid, or else there would subsist a clear and explicit contract
with the physician called upon in a trial, the responsibility shall be
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stated as extra-contractual, without existing there any longer, the
possibility to find any other kind of  “social contract” between
the physician and the patient.

Besides, this normativity, referring expressly to the accountability,
as it is foreseen in the Balduzzi law, foresees that, in quantifying
the biological damage claimed and proven by the patient, the judge
should apply articles 138 and 139 of  the private insurance code,
instead of  the more generous Milan charts.

Currently, the approval of  a low project of  the parliaments ini-
tiative that is hoped will provide clarity on the issue is being pro-
cessed, controlling all the aspects that today, notwithstanding the
clarification word of  the jurisprudence, are not very clear.

5. Some critical remarks

Therefore, a communication process between the healthcare pro-
fessional (who provides news, as he is the specialist expert in the
subject matter), and the person to be cared for (who requests ex-
planations, and wants to be informed about the expected results
and of  possible complications). It has to be clearly stated, in a way
such, as to stimulate or motivate the one who receives the infor-
mation, to have a critical involvement; moreover, the discussion
must not be exhausted in a single colloquium, but it has necessa-
rily, to be unfolded and developed along the whole caring process.

Nevertheless, this does not happen: what happens frequently is,
that the interchange is exhausted in a single initial colloquium
between the physician and the patient; and worse, it does not help
at all, for stimulating the patient to participate in any way in the
process. Nowadays, people are confronted with an excessive stan-
dardization of  the information procedures, which most of  the
time are receded to a mere burocratic formality:47 therefore, the in-
formed consent loses relevance, and the reason for which it was
born is emptied of  its moral significance; it becomes a mere duty,
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a mere behaviorally obligation that, once performed, liberates the
physician of  the commitment from an eventual future complica-
tion; it is set as a formulary form that protects the physician of
possible judicial problems, through the optics of  defensive medi-
cine,48 and it is useless for making a truly conscious decision by the
patient which is being cared for.49

Moreover, the information provided to patients (the main ob-
ject of  the consent), it is well understood, in the majority of  the
cases, by the people being assisted,50  but they are still too far away
of  being in line, with the centrality of  the patient. Thus, frequently,
many misunderstandings between the physician and the patient arise,
of  which consequently many compensation petitions for suffered
damages are derived and, in the optics of  who requires it, non-
consensual.

Then, the physician-patient relationship, suffers a strong deper-
sonalization: the obligatory link is marked by strictly contractual
models51 and a communication impoverishing of  the healing or sa-
nitary process. An act that should have meant to be an action for
the rapprochement of  the relationship poles, in reality, it separates
them.52  In this manner, what should have been the encounter
between physician-patient becomes a crash; and (the absent) com-
munication becomes «dialogue of  the deaf, which translates into a distant,
cold, and full of  suspicion relationship; the information translated into the in-
formed consent practice, becomes a mere caricature of  itself».53

Conversely, notwithstanding his own broad decision autonomy,
the assisted person needs a physician to stand by him, along the
whole healing itinerary process, and must necessarily create toge-
ther with him, a trustworthy relationship, based on which to be
able to choose and to be advised.54 The foregone is true, due to the
fact that the sick person, in use of  his autonomous decision, loses
in reality, his capability to properly assess in a rational way, his own
pathological condition, due to the emotional status that is affecting
him: to leave him completely alone at the moment of  decision ma-
king, thus, it means yes, to take the chance of  transmitting infor-



N. Posteraro

78 Medicina y Ética 2019/1

mation, but «violating the subject, and run over his emotions, instead of  esta-
blishing with him a communication process».55. Furthermore, the risk is
that, in light of  it, there would be a trend to diminish the substan-
tial importance of  the physician, who would be reduced to a mere
service provider, a kind of  a highly qualified craftsman, who must
limit himself  to inform, but cannot give any advise whatsoever.56.

If  it is true that information procedures represent in this way, a
key central moment in the structuring process of  a clean, full and
well informed conscience, of  the therapeutic treatment to which
the patient will be subjected to, then, it is appropriate that those
procedures be respected. To impact positively in such issues, it
would mean not only to recover a communication moment
between the two poles of  the relationship, but also to avoid, that
the misunderstandings of  which we have talked about already,
would lead to damage compensation petitions (a contingency that
impacts negatively on the calmness of  the treating physician, and
on his professionalism, because he is always afraid of  the possibi-
lity of  an aggression coming from somebody who does not trust
him any longer).

There is really a need to recover the so called “therapeutic
alliance” in order to achieve that physician and patient concur to-
gether in choosing the process and itinerary which better respond
to the life vision and the particular person’s health who is subjec-
ted to the treatment: the patient’s human factor and the one of  the
medical personnel, must be considered as the basis from which to
start to establish a new approach between physician and patient.
Having abandoned the legacy of  a Hippocratic-paternalistic type,
it is necessary to foster a new concept for “sick person”, seen as a
sound subject, aware and capable of  looking for options, and of
making decisions; of  actively involve himself  in any and every mo-
ment of  the process.  But it must be recognized at the same time,
that the patient cannot be left alone at the moment he is facing the
duty of  choosing conscientiously.
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Also, all the above stated issues, are for the purpose of  avoiding
that the (relevant) autonomy acknowledged to the patient, could
even make a more negative impact on the physician-patient relatio-
nship, when the patient, strengthened by his centrality in the health
relationship, should pretend, from the physician, a healing and/or,
worse, the performing of  certain treatments for the sole purpose
of  satisfying his own desires. Therefore, it is true that «[. . . ] the
patient’s autonomy and the informed consent, are not provided only as antido-
tes for arrogant physicians, but also necessary, because nobody else can speak
for the patient, but the patient himself».57 But it is also truth that, whene-
ver this election’s autonomy is too wide, and the communication
contact is cancelled, medicine loses its own historical connotation
of  medical art, to assume instead, that more depersonalized and
lacking responsibility of  the medical technique. Medicine should,
today, among other things, confront the external compelling requi-
rement of a satisfied public that pretends to obtain a specific
result, and does not accept the eventuality of  failure due to force
majeure causes.58 Through this optic, the physician must also
answer frequently to petitions that not always correspond to the
true and proper human needs, or in the best case to mere dreams
of  the patient, pretentions which are in the limit of  what is bizarre,
that, in the perspective of  who request them, are legitimate as for
wanted and chosen as opportune for them and their own health.59
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and care is aimed not only to improve or to preserve the health status of who is
subjected to it, but also to preserve the health status of the others, for it is precise-
ly such ulterior purpose, concerning to the health as an interest of the community,
what justifies the understanding of that self-determination of man, which is inhe-
rent to the right of each one to health as a fundamental right». (Cf. regarding this
point the statements of A. Barbera [10, p. 90]). The legislator (law n. 180/1978, art.
1) points out that the cohesive character of a treatment, shall never suppress or
prejudge the exercise “of the civil and political rights guaranteed by the Constitu-
tion”. This means that an obligatory medical treatment, cannot negatively impact
on the capability of private rights, nor over the capability of the public right of the
patient. The determination of this ulterior guarantee is not casual, nor either, a
useless repetition. Cf. Constitutional Court, ruling n. 118/1996: «the health consti-
tutional discipline includes two sides, the individual and the subjective one, the
first one (health as “fundamental right of the individual”), social and objective the
second one (the health as “an interest of the community”). Sometimes the first one
can be in conflict with the second one, according to an eventuality present in the
relationships between the whole and the parts». Therefore, to the dynamic indivi-
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dual, are requested some benefits in obedience to those non-derogable duties of
political, economic and social solidarity established in Article 2 of the Constitution,
and that help to provide clear proof of a clear reconsideration of no low importan-
ce of the concept of person. The interest of the community in this sense, repre-
sents an external limit of the individual right, a «barrier that limits its amplitude
without conditioning its usufruct» (Cf. the writing of Donatella Morana [5, p. 163]):
The guardianship of the individual’s right identifies this way the general rule; the
collective interest, conversely, constitutes, from the beginning, its justified
eventual exception (Cfr. the perspective highlighted by L. Carlassare [11, pp. 110 y
ss.]).
7 In order to go deeper into the issues of health, autonomy, freedom of availability
and the inherent problems of the therapeutic autonomy, be allowed to refer to
whatever I have written in the past [12].
8 There are many international standards that foresee the need for an informed
consent by the patient, in the area of medical treatments: see Article 24 of the
Convention on the Children’s Rights, signed in New York on November 20, 1989,
ratified and issued with the Law of May 27, 1991, n. 176; Article 5 of the Conven-
tion on the Human Rights and on Biomedicine, signed in Oviedo on April 4, 1997,
ratified by Italy with the Law of March 28, 2001, n. 145; Article 3 of the Chart of the
Fundamental Rights of the European Union, issued in Nice, on December 7, 2000.
9 The definition is taken form S. Spinsanti [13].
10About the informed consent issue, see, if it pleases you, EX PLURIBU (in most of
the cases) one of my recent works and the bibliography there referred [14].
11A behavior like that would be detrimental “on the personal sphere of the subject
and the moral freedom of the person”. Cfr. F. Bricola, G. Zagrelbesky, Systematic
Jurisprudence of Criminal Law [15, p. 424].
12 Cf. Court of Milan, V civil section, ruling n. 3520/2005: «The consent must be the
outcome of a real relationship, and not only apparent between the physician and
the patient, in which the physician is obliged to gather an effective and participa-
tive adhesion, not only on paper for the intervention. Therefore this is not a purely
formal or bureaucratic act, but the essential condition for transforming a normally
illegal act, the violation of the psycho-physical integrity, in a legal act, which is pre-
cisely the source of responsibility».
13 The consent (properly informed) guarantees «the free and aware election by the
patient and, therefore, his own personal liberty, according to Article 32, second
section of the Constitution». Cf. Constitutional Court ruling n. 438/2008.
14 Again the Milan Court, declares this way, in the already mentioned ruling
n.3520/2005. It is the Nuremberg Code of 1949, the first one in defining as essen-
tial the “voluntary consent” of the human subject. Nevertheless, such complete ju-
dicial formula has had its origin in the United States, where the debate, developing
first in a limited fashion according to the need for the patient’s consent in the pre-
vious stage to that closely surgical, has come later to consider the information as
a fundamental characteristic for its configuration (the so called INFORMED CON-
SENT of the XX Century). The historical background records cited by the American
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Courts, which have marked the birth of a consent as a fundamental act, and have
followed its evolution until turning it into an informed one, are the Slater case
(1767) the Carpenter case (1871), the Mohr case (1905), the Schloendorff case
(1914) and the Salgo case (1957). Finally, the Cooper case (1971), that shows
evidently how the main objective of the informed consent be in the end, the one of
making the patient aware of all the concrete aspects of the therapy, based on whi-
ch he could later on, conscientiously choose what thing to do / or not to do.  In
Italy the informed consent has had full recognition only in recent times, notwiths-
tanding that it is still lacking of a unitarian organic discipline. The legislator has of-
ten dealt with the informed consent in the health sector, especially with law 107/
1990 regarding transfusions (later on cancelled by the law 219/2005), with the law
135/1990 (program of emergency interventions for the prevention and fight
against AIDS) and the law decree 23/1998 in the issue of clinical experimentation.
Nevertheless, it is pointed out that, the law 40/2004 in the issue of assisted repro-
duction, which dedicates to informed consent a specific availability (Article 6), and
the law project 211/2003, related to the application of good clinical practices, in
the execution of experiments of medication for clinical use. The frame of the disci-
pline is completed by the deontological standards which confirm the sensitive de-
mand of adjusting the ethical rules to the intervened metamorphosis of the physi-
cian-patient relationship. The deontological code in its standard constitution, takes
into account social sensitivity and its corresponding mayor conscience that the
person already possesses, and sets those mentioned demands to the new goals
taken from the advancement of the biomedical and pharmacology sciences, and
of the ethical problems collaterally generated and deepened by the bioethics com-
mittees. Cf. also, Constitutional Court ruling n. 253/2009.
15 The definition is extrapolated by the Civil Appeal, section III, ruling n. 16543/
2011, which establishes that: «the right to informed consent, as a non reconside-
rable right of the person, has always to be, and in any way respected by the phy-
sician, unless emergency cases arise, discovered, as a consequence of an
agreed and programmed intervention, and for which had been required, and has
been obtained the consent; cases that put in total jeopardy the life of a person,
which is a good he receives and which is related to the primary guardianship in
the scale of legal values, as a basis of the judicial order and of the civil life; or
either it has to do with an obligatory medical treatment».
16 Regarding the subject matter, EX PLURIBUS (in the majority of the cases), you will
be redirected to the works of G., COCCO [16, p. 485], M., GRAZIADEI [17], G. Marini
[18], L. NIVARRA [19], P., ZATTI [20], C., CASONATO [21, 22].
17 Cf. the work of F., MANTOVANI [23].
18 Also in his monograph, F., MANTOVANI [24].
19 «The informed consent wants to put at the physician’s center of attention not
only, the sickness, but also the person needing treatment; in such a way that to
the duty of information by the physician corresponds today the figure of the partici-
pant ill person, which can consider the information as his irrevocable right, and not
any more as a gentle concession». Cf. F. Giunta [25].
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20 Cf. regarding this argument, whatever has been exposed by the National Com-
mittee for Bioethics [26, p. 39]: «the so called paternalistic stage has lasted thou-
sands of years, during which the link between physician and patient has been es-
sentially dyadic, and few strangers, except relatives, could penetrate into this per-
sonal magic kingdom of the care treatment. It was a model of medicine based on,
more than how much it would be today, on the trust in the technical capability of
the physician, and on his moral structure, supported in the attribution of magical
powers to the physician, and it was featured by the patient’s dependence and by
the control exerted by the physician».
21 Cf. C., PARODI, V., NIZZA [27, p. 417].
22 Cf. whatever is referred by Paola Helzel [28, p. 615]
23 R., PODROMO [29, p. 89].
24 «I will choose the proper treatment regimen for the patient’s good according to
my judgement and strength, and I will refrain myself of causing any harm or dama-
ge» (This is the way it is written and read, in the classical Hippocratic Oath).
25 Cf. P., HELZEL [28, p. 615].
26 All this, writes C., CORATELLA [30, p. 4], it is the outcome of «the spreaded out
raise of the communities instruction level, and of the renovated cultural environ-
ment, that has characterized the eighties and has determined, on one hand, an each
time greater capability of understanding of the therapeutic instructions provided by the
physician; and on the other hand, the people’s awareness of their own rights».
27 Cf. the expression Life (right to) of G., GEMMA [31].
28 Cf. the monography P., BORSELLINO [32].
29 Cf. again, the words of P., HELZEL [28, p. 617].
30 Cf. the thesis of F., VIGANÒ [33, pp. 524-525].
31Are exceptions the cases in which it is not possible to refer to the patients will,
because he is either naturally incapable, or because he has waived to be an auto-
nomous decision center.
32 Regarding this issue, in general, it is redirected to the writings of I., ANDORLINI y
A., MARCONE [34, pp. 145 y ss.], plus the ones of D., GOUREVITCH [35], P., MAZZA-
RELLO [36, pp. 3 y ss.], G. MONTANARI VERGALLO [37] y M., TRABUCCHI [38].
33 Cf. the pages of F., D’AGOSTINO and L., PALAZZANI [39, p. 15].
34 The information contributes to validate the consent, because it is necessary, but
not enough by itself. Besides such requirement, it is recognized as fundamental,
other characteristics that consent must possess in order to be considered evident-
ly valid: it must be free, personal, evident, current, acknowledged (in order to dee-
pen into the above mentioned specifications, cf. Iadecola [40], E., IANNELLI [41, pp.
39-49]). As for the form, nonspecific prescription considers that consent should
necessarily be in writing. Only Article 30 of the deontology code makes reference
to an eventual documentation only in the case that the intervention would be parti-
cularly difficult. The consent must be real and effective, and not only alleged; cu-
rrent (not anticipated), must therefore persist, at the time of the intervention’s be-
ginning, and it is always revocable. The prevailing jurisprudence denies, in fact,
that the so called assumed consent should undertake prominence, or else as ab-
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sent, but that it is considered that it was already granted, if the patient could have
been able to do it (cf. Civil Appeal, section III, ruling n. 290984/2012; versus, Civil
Appeal section IV ruling n. 5976/2003, in which it is declared that «for what it is
referred to, finally, to the patient’s consent […] the consent must be real, informed,
peaceful or, if the conditions are given, alleged… under the hypothesis of material
impossibility of consent declaration, and of an urgent therapeutic need).
35 Cf. Civil Appeal, section III, ruling n. 15698/2010.
36 The information must be particularized and specific, in such a way to imply «the
total acknowledgement of the medical and/or surgical intervention’s nature, and of
its scope and extension, its risks, of the expected results and of the possible ne-
gative consequences» (cf. Civil Appeal, section III, ruling n. 7027/2001). It has
been spoken about “informed consent” at the end of the 50’s, when the California
Supreme Court had declared it as a principle against Leland Stanford in 1957. In
the ruling, the Court has declared the physician’s duty to inform the patient about
all the facts which would be necessary to form the basis of a conscientious con-
sent to the proposed treatment care: for the first time, in inquiry about the legality
of the medical intervention it is not limited to the subsistence or not of an explicit
consent, but concentrates the attention in the presence of a consent previously in-
formed. In Europe, such approach to the issue, had been developed only some
years later. In the “Principles of European medical ethics”, the letter signed by 12
countries of the European Community at the conference about the professional
medical orders of 1987 (but also see the version of 1982), in which are inspired
substantially all the current deontological codes, there it emphasizes the need to
provide to the patient a proper information about the effects and the foreseen con-
sequences from the therapy, before requesting their consent.
37 Cf. Civil Appeal, Section III, ruling n. 18334/2013, according to which, the physi-
cian has the obligation to provide all the possible information to the patient regar-
ding the medical treatment care or the surgical intervention to be performed, that
is why the patient is submitted, in order for him to sign a non-generic module from
which it would be possible to deduct with certainty the acquisition in an compre-
hensive way by the patient of such information: from it, it is derived that the sur-
geon does not comply with the obligation granted to him, when he does not provi-
de the patient,  in a complete and comprehensive way, all the information scientifi-
cally possible about the surgical intervention he tries to perform, and above all the
risks/benefits balance of the intervention.
38 Cf. regarding this point, A., VALLINI [42]. The step from the consent principle to
the informed consent is also fundamental, from the cultural point of view, from the
moment that indicates the acquisition of the awareness of the patient’s centrality
in the treatment path. In Italy, a total judicial acknowledgement of the need for a
proper previous information, as a requirement of validity of the consent, it has
been had only since the beginning of the 90’s, thanks to the important jurispruden-
ce action in this way, and to the rise of standard specific previsions such as the
one in the Law 107 of 1990 regarding transfusion activities, or of the project from
Law 230 of 1995, with respect to ionizing radiation.
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39 It is demonstrated that Civil Appeal, Section III, ruling n. 364, had established cri-
teria of general extent by declaring that: «the validity of a consent is subjected to
the information provided by the professional from whom it is required, about the
benefits, the various modalities in general, about the several operation modalities,
and about the foreseeable risks (even the so small ones, that they can make a
serious impact on the physical conditions, or on life which is the supreme good
itself) of the therapeutic intervention –information that must be effective and co-
rrect– and, in the case that the patient himself is the one who requested a surgery,
by its nature, complex and performed by a team, the assumption or presumption
of a consent to all the preparatory and successive interventions, jointly with the
intervention itself, does not absolve the medical personnel  responsible, who has
to inform also, about these operational phases ( in specific concrete cases such
as the related to the various anesthetic methods that could be used, their execu-
tion modalities and to their degree of risk), in such a way that the physician’s tech-
nical decision should happen after a proper information is provided, and with spe-
cific consent of the interested party». In the grounds of the ruling, The Supreme
Court had made a pause on the content of the duty of information, where the pur-
pose is, to allow the patient to make a conscious decision through a balance bet-
ween advantages and risks of the chosen treatment, and certainly not to provide a
detailed scientific explanation of the benefits: «In particular, in the area of the sur-
gical interventions, the duty of information includes the scope of the intervention,
the unavoidable difficulties, the expected effects, and the eventual risks, in a way
they would be able to put the patient in a condition to decide about the appropria-
teness to proceed with the intervention, or to cancel it, by means of a balance bet-
ween advantages and risks. The obligation applies to the foreseeable risks, and
not so to the abnormal results, in the limit of the fortuitous facts, or as it is said,
the acts of God, that are not assumed relevant, according to ID QUOD PLERUM-
QUE ACCIDIT (what it had mainly or in its majority happened), having to recogni-
ze that, the physician must balance the demand for information with the need to
avoid that the patient, by any very remote chance, should decide to cancel to sub-
mit himself also, to a trivial intervention. The importance of the interests and go-
ods which are at stake, for the present purpose, assumes relevance, none the
less not being allowed, by a mere statistical calculation, that the patient would not
be aware of the risks, even if they are small or so reduced, that would impact on
his physical condition, or even, about the supreme good of life. Moreover, the obli-
gation for providing information extends to, the specific risks related to certain al-
ternative decisions, in a way that the patient, with the technical-scientific help of
the physician, could bend for one or another of the possible decisions, by means
of a conscious assessment of the corresponding risks, and the related advanta-
ges. From another point of view, it is well known that, in relatively complex inter-
ventions, especially the ones involving team work, it is currently normal that, they
would present in their various phases, clear and specific risks. In a way, those
phases assume their own management autonomy, and in turn they themselves
give room to diversified operative decisions, even though, each one of them pre-
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sents diverse risks. The obligation for information thus enhances, and it extends
also to such phases and their corresponding risks as well as to the foreseen risks,
but not to abnormal results, in the limit of what it is fortuity, […], without ignoring
that the physician must balance the demand for information, with the need to
avoid that the patient, in a very remote case, would also avoid to submit himself to
a trivial intervention». Also the Medical Deontology Code addresses the informa-
tion problematic, stating I Article 33, the physician’s obligation duty, to provide the
patient with the best, essential, and thorough information that must correspond to
the cultural level, the patient’s moodiness, and to the intellectual capabilities of the
patient, without any unnecessary specification regarding the scientific data invol-
ved: the information must cover the diagnosis, the prognosis, the therapeutic pers-
pectives, and of the true consequences of the therapy and of the non-therapy. The
eventual will of the assisted person of not being informed must be documented.
As a guaranty of the physicians duty to respect also such patient’s desire, without
incurring in any responsibility whatsoever.
40 Cf. Civil Appeal, Section III, ruling n. 2847/2010.
41 Cf. Civil Appeal, SectionIII, ruling n. 27751/2013.
42 Cf. Civil Appeal, Section III, ruling n. 4540/2016, among others. Risk manage-
ment, understood both as a set of reduction modalities of the probability to verify
clinical mistakes, as well as the necessary modalities for its management, in the
unfortunate case that they should appear, must completely become an integral
part of the process of organizational improvement of health, as it also is prescri-
bed by the Medical Deontology Code of 2014 (Article 14), for which the physician
“…for the purpose of guaranteeing the most ideal safety conditions of the patient
…” it is called to contribute to the clinical risk management paying “…attention to
the information process and to the consent achievement, as well as the communi-
cation of an unwanted event, and of its causes…”, and finally contributing to the
“…revelation, signalization and the assessment of sentinel events, mistakes, qua-
si-mistakes and adverse events…”.
43 Cf. Civil Appeal, Section III, ruling n.19229/2013, according to which in a perso-
nal relationship with the patient on the verge of diagnostic-therapeutic procedures,
this one has the right to be provided with information about the benefits and risks
or any alternative there off, of the proposed procedure in a language that must
take into account the cultural degree of the assisted person (a clear language that
foresees the particular subjective state, and the degree of specific knowledge). It
does not have any influence on the illicit fact of the violation of informed consent,
in that the treatment would have been performed in a correct way or not. In such
perspective, what is emphasized is that the patient, due to the deficit of informa-
tion, would have not been put into a condition to agree to the health treatment with
a conscious will of its implications, performing in him, an injury of his dignity that
marks his existence in the crucial moments of physical and psychic suffering.
Also, Cf. Civil Appeal, Section III, ruling n. 16543/2011, and Civil Appeal Section II,
ruling n. 20984/2012. Under these terms, Civil Appeal, Section III, ruling n. 5444/
2006 stated: «The entirety or not of the treatment, does not assume any promi-
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nence, regarding the subsistence of the illicit for the violation of informed consent,
which subsists for the simple reason that the patient, due to the deficit of informa-
tion, hasn’t been set in a condition to agree to the health treatment, with a cons-
cious will of its implications».
44 Cf. Civil Appeal, Section III, ruling n.2847/2010, in which the Supreme Court has
set the detriment of health, dependent on the treatment of health (reckless or not)
and the violation of the patient’s right to be informed regarding the suggested
treatment. For initial comments see A., RICCIO [43] y M., GORGONI [44].
45 It is necessary that he who considers to be damaged in his right to self-determi-
nation, demonstrates the relevant circumstances that justify the compensation for
the harm according to Articles 1223 and 2059 of the Civil Code, in accordance
with «it is always necessary as a proof of the entity of the damage, that is to say
the demonstration that the harm has produced an analogous type of loss as the
one indicated by Article 1223 of the Civil Code, constituted by the diminishing or
deprivation of a personal value (non-patrimonial) regarding which the compensa-
tion must be measured» (Cf. Milan Court, Section V civil, March 29, 2005, n.
3520). The issue of the non-patrimonial damage proof, and of the difficulties which
imply, have escaped the judge’s attention, which have improved the distinction
between the inherent damage in the violation (damage RE IPSA (the thing itself)),
and the proof of damage RE IPSA (the thing itself): then they, have tried not to
make coincident the damage with the violation of the interest, but to exonerate in
any possible way, the damaged party, from the burden of demonstrating the exis-
tence of the prejudice (Cf. Civil Appeal, SS.UU. ruling n. 1338/2004).
46 See, to go further into the issue, whatever has been written in an essay publis-
hed in magazine “Federalismos” [14].
47 This information is verifiable in the study performed by Costa G., MAIALE N., PAS-
COLO PRISCILLA, PEZZINO SERENELLA [45]: here, the authors provide information
about a research whose objective has been constituted by a total sample of 207
patient, distributed in three hospitals in the center of Italy, and conformed by 117
men (equal to 56.52%) and 90 women (equal to 43.47%), all of them adults and
from which 1.93% are in the age range of 18-30 years old (4 patients), 18.84% in
the age range of 31-45 years old (39 patients), 32.85% in the age range of 46.65
years old (68 patients) and 46.37% represented by people older than 65 years of
age (96 patients); recently operated (maximum 1-2 days) and all subjected to
elective surgical interventions, that is to say performed in conditions of non- emer-
gency (however 11 patients of the total of the sample equal to 5.31% claim to
have been operated in an emergency procedure and 3 patients- equal to 1.44%-
even in an emergency procedure)
48 From an AGENAS inquiry, has arisen that 11.8 percent of the total health expen-
se, is precisely caused by the defensive medicine (amount variable between 10
and 13 thousand million euros). «The Defensive Medicine is … a worrying outco-
me of the increasing judicial controversy that burdens the medical class. From it is
derived an ulterior disturbance of the professional practice… The Defensive Medi-
cine takes place when the physicians prescribe tests, treatments or visits, or avoid
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patients or high risk treatments, mainly… for the purpose of reducing their own ex-
posure to risk of accusations of “mala praxis”,… The Defensive Medicine… produ-
ces social damage due to the undue increase in health costs, already very high»
(Fiori A., La medicina legale difensiva. Editoriale [46]).
49 Under this perspective, the physician-patient relationship, looks like an ordinary
commercial relationship regulated by the law according to precise standards of
professional integrity (expertise, truth, faithfulness to facts) and the patient beco-
mes an ordinary client, a common consumer, whereas the physician, as a rightful
counterpart, limits himself to put him under conditions to be able to choose
(without even worrying for the fact that he would be effectively able to perform it
right); the so called defensive medicine, is the one that «is verified when the phy-
sicians prescribe test, diagnostic procedures or visits, or else, avoiding patients or
high risk treatments, mainly (even not exclusively) to reduce their exposure to a
liability trial for malpractice». The definition was elaborated in 1994 by the OTA,
Office of Technology Assessment, USA Congress. About the issue, it is interesting
to read a monography by F., LIPAROTI [47].
50Always taking into account all what has emerged in the mentioned research [44],
56% of the interviewed has declared that the used language, in the information
phase was «very understandable» while 33% said «fairly understandable».
51According to E., SGRECCIA [48, p.1], it is not «desirable to go on a purely contrac-
tual line: the impossibility to immediately translate the health relationship in terms
of the agreement between the specialist and the patient derived from the existen-
tial significance of the sickness, and its ethical and anthropological meaning».
52 As a proof of it, see whatever it happens, nowadays, in the telemedicine case.
53 Cf. S., SPINSANTI [13, p. 92].
54 The rise and discovery of a sickness, that is not known how to diagnose and
face it, writes S. Orefice [49, p. 3] «it already disables the mind […]. Desperation
can be already reduced knowing that there will be a physician capable of
helping».
 55 This way writes E., SGRECCIA [48, p. 22].
56 We ask ourselves if, in face of a so evidently “passive” attitude by the physician,
he himself should be, could still be considered as an active part of the obligatory
relationship, or else, reviewed the characteristics, already, of mere material execu-
tor of somebody else’s will.
 57 Cf. a miscellaneous work cured by   G., PASINELLI [50, p. 55].
58All this impacts in the considerations of the body, which transforms into an object
to be modified and at the service of his own desires. About this issue declare: A.,
SANTOSUOSSO [51], P., VERONESSI [52], S., RODOTÀ [53], R., ROMBOLI [54].
59 «Contemporaty culture has frequently denounced the limits of the medical pater-
nalism in the name of the patient’s autonomy. To answer to the possible abuses of
the medical paternalism appealing only to the principal of autonomy, does not help
to rebalance the relationship physician-patient, but it also even seems to condemn
it to a legal unrest […] ». This way writes E. Sgreccia [48, p. 1]. He is clearly refe-
rring to, in this case, to the esthetic surgery operations, among others, relative to
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which it is allowed to refer to whatever has been written in other occasions in this
magazine [55].
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