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Abstract

This article examines the use of potassium chloride (KCl) in abortions 
after 20 weeks gestation and the ethical, medical, and legal implica-
tions of this practice. There are concerns about possible fetal distress, 
as research indicates that the fetus may experience pain earlier than 
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previously thought. In addition, the use of KCl, banned in animal eutha-
nasia because of the pain it causes, is contradictory when its use on 
human fetuses is supported. The text calls for a review of current poli-
cies so that they conform to scientific evidence and respect the dignity 
of all involved.

Keywords: sensitivity, human rights, person, viability.

1. Introduction

The secret of  freedom lies in educating people,
while the secret of  tyranny

is in keeping them ignorant (1).
Maximilien Robespierre

1.1. Legal Aspects

Until the year 2022, in the International Classification of  Diseases 
(ICD) induced abortion was defined as: “the removal of  a non-vi-
able fetus from the maternal uterus” (2). This implied that, once 
extrauterine fetal viability was reached, around 22 weeks of  gesta-
tion, the removal of  a baby from the maternal uterus was no longer 
considered an abortion, but an early delivery if  the baby survived, or 
infanticide if  it did not.

For this reason, many legislatures prohibited abortion after the 
20th week of  gestation and the World Health Organization (who) 
guidelines on policies and standards for safe abortion indicated that 
fetal death must be induced prior to fetal removal after that date (3).

However, with the publication of  the new edition of  the ICD, 
this definition changed. Abortion is now described as “the complete 
expulsion or removal of  an embryo or fetus from a woman (regard-
less of  the duration of  the pregnancy), following a deliberate termi-
nation of  an ongoing pregnancy by medical or surgical means, which 
is not intended to result in a live birth” (4). In this way, the death of  
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the fetus is encompassed in the term, which indirectly implies a 
liberation from the time limit, and in a certain way de-dramatizes 
the event.

This is undoubtedly a component that has favored the extension 
of  temporality in the legislative sphere in favor of  induced abortion, 
although abortion laws vary significantly among countries. In the 
case of  Europe, Poland has allowed abortion only in cases of  rape, 
incest, or endangerment of  maternal life, following a near-total ban 
in 2021. In Ireland, abortion has been legal up to 12 weeks gestation 
since the repeal of  the eighth amendment in 2018, although the gov-
ernment has faced pressure to extend this deadline. Spain allows 
abortion up to 14 weeks, or up to 22 weeks in cases of  serious health 
risks to the mother or fetal malformations, and although there are no 
immediate plans to change, the legislation is the subject of  regular 
debate. Germany allows abortion up to 12 weeks under certain con-
ditions, albeit with a mandatory period of  prior counseling. France 
extended the abortion limit to 16 weeks in 2022, reflecting a shift to 
a more permissive approach culminating in the inclusion of  the right 
to abortion in its Constitution on 4 March 2024 (5,6).

In Latin America, abortion is permitted to a lesser extent and 
under different circumstances. Cuba, where it has been legal and free 
of  charge up to 12 weeks of  gestation since 1965, is one of  the pio-
neering countries in this area. Uruguay decriminalizes abortion up to 
12 weeks of  gestation. In cases of  rape, the limit is extended to 14 
weeks, and it is also allowed when there is a risk to the woman’s life 
or fetal malformations incompatible with extrauterine life. Recently, 
Argentina legalized abortion up to 14 weeks of  gestation, while the 
Constitutional Court of  Colombia decriminalized abortion up to 24 
weeks of  gestation. After that period, abortion is permitted in cases 
of  rape, risk to the woman’s life or health, and severe fetal malfor-
mations. In our country, Mexico City and some states such as Oaxa-
ca, Veracruz and Hidalgo have decriminalized abortion up to 12 
weeks of  gestation, although in the context of  NOM 046 it is ex-
tended to 20 weeks (6,7,8).
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Due to the importance of  the change of  paradigm in this matter, 
it is necessary to refer to the United States Supreme Court Rulings 
Roe v. Wade (1973) (9) where abortion is established as a woman’s 
right, under the protection of  her right to privacy and Planned Par-
enthood v. Casey (1992) (10) extends the terms for the viability of  
the fetus up to 23 weeks of  gestation. On June 24, 2024, it handed 
down the judgment in the Dobbs v. Jackson Women’s Health Orga-
nization case (11), explicitly overturning the previous rulings, a re-
versal in the temporality in some states of  the United States and 
putting an end to a period of  almost half  a century in which abor-
tion was considered a constitutional right in that country.

1.2. Bioethical concerns

Due to the ever-increasing rise of  abortion, a worldwide mobiliza-
tion of  research was generated in order to establish safe and uni-
form practices, which materialized in the document published in 
2012 by the who on guidelines and policies for health services on 
safe abortion (3).

However, this document has not been revised since then and 
technological advances have brought to light data unknown at that 
time that have important implications. Among others, the onset of  
fetal sensory capacity and, related to this, the possibility of  fetal dis-
tress, a matter currently under debate, since both surgical and phar-
macological procedures recommended for the practice of  safe abor-
tions are not innocuous.

In fact, the procedures and regulations as found in the who 
guidelines focus on the pregnant woman without ever mentioning 
the fetus (3).

1.3. Methodology

This article follows a qualitative approach, based on the critical anal-
ysis of  various scientific, legal and bioethical sources. To this end, an 
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exhaustive literature review was conducted in academic databases 
such as PubMed, Google Scholar, BASE, Scopus, searching for stud-
ies related to the use of  potassium chloride (KCl) in abortions, espe-
cially in advanced gestations, as well as research on fetal distress and 
pain perception.

In addition, national and international regulations related to 
abortion and the use of  KCl were examined, comparing regulatory 
frameworks in different regions of  the world. Bioethical guidelines, 
such as those published by who and other agencies, were reviewed to 
identify discrepancies between medical practice and regulations re-
garding the use of  KCl in human and animal medical procedures.

The analysis included recent studies on fetal sensory and neuro-
logical development to assess the timing of  pain perception. Finally, 
bioethical documents dealing with human dignity and fetal rights 
were reviewed, integrating legal, medical and ethical approaches that 
support the conclusions and recommendations made in the article.

2. Abortion procedures and methods

It is not necessary to resort to the devil to understand evil.
Evil belongs to the drama of  human freedom (12).

Rüdiger Safranski

There are two main methods of  abortion: pharmacological and sur-
gical. Pharmacological abortion, recommended up to 14 weeks, uses 
mifepristone and misoprostol to provoke the expulsion of  the em-
bryo and/or fetus, without the need for surgical instrumentation or 
anesthesia, with an experience similar to heavy menstruation. Sur-
gical abortion, preferred for pregnancies up to 12-14 weeks, uses 
vacuum aspiration for extraction. For pregnancies beyond 14 weeks, 
dilatation and evacuation by curettage is performed, which involves 
greater pain and risk, with removal of  the fetus and placenta by vac-
uum aspiration and forceps, followed by curettage to ensure com-
plete evacuation (3).
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In pregnancies over 20 weeks, the “safe abortion” manual rec-
ommends induction of  fetal death prior to the procedure by in-
tra-amniotic injection of  digoxin or intracardiac administration of  
KCl, this being the method of  first choice because of  its better ma-
ternal safety profile (3).

It should be specified that potassium chloride is a salt usually 
used in potassium depletion replacement. One of  the main adverse 
risks in the precipitated intravenous administration or supra-thera-
peutic doses is the hyperkalemia generated, which rapidly leads to 
muscular paralysis and cardiovascular collapse with cardiac failure, 
due to the imbalance in the electrochemical gradient that it gener-
ates (13,14).

Given the early lethal nature of  this effect, its use began at the 
end of  the 1990s in abortions of  abnormal products with advanced 
gestations, in order to reduce the traumatic aspect of  the event for 
both the patient and the operators, and thus protect a woman’s deci-
sion to abort from emotional elements (15).

Aspects of  efficiency and technical efficacy were also taken into 
consideration, such as the issue of  unnecessary post-abortion resus-
citation in the case of  viable fetuses. Since that period, the use of  
drugs that induce fetal death has been democratized in clinical prac-
tice. Moreover, their use is associated with a decrease in intra- and 
post-procedural complications.

However, Tufa et al. (16) mention that there is still a literature 
gap regarding their safety profile. In their meta-analysis, feticide with 
intracardiac injection of  potassium chloride effectively reduces the 
duration of  the dilatation and evacuation procedure, but is associat-
ed with more pain and uterine atony, as well as a higher rate of  cer-
vical lacerations and even maternal death (17-19).

On the other hand, ethical-legal aspects also come into play. Sev-
eral legislations require ensuring fetal death before performing an 
abortion procedure, as is the case in the United States, United King-
dom, Canada, Australia and Germany, since fetal sensitivity is possi-
ble from the 20-23rd week (20).
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3. Fetal suffering

The banality of  evil is manifested when the administrative routine 
and obedience to the rules and obedience to rules dehumanize people 

and allow for the perpetuation of  acts
and allow for the perpetuation of  acts that inflict suffering

without those who carry them out reflecting on the real harm they cause (21).
Hanna Arendt

It has been accepted by consensus that fetal suffering is unlikely be-
fore the third trimester, given that pain is defined as nociception plus 
the capacity to interpret noxious stimuli emotionally, which presup-
poses the existence of  consciousness. However, this definition is 
disputed, as nociception can occur without full consciousness (22).

Furthermore, there is disagreement about the necessary nocicep-
tive pathways and the neuroanatomy required for pain perception. 
While some authors suggest that the thalamus and cortical subplate 
are sufficient, most argue that the cortex is essential, placing the abil-
ity to feel pain between 23 and 30 weeks of  gestation.

There is also debate as to whether fetuses are naturally sedated in 
utero, which would make pain perception impossible before birth, 
or even later (22).

As early as 1987, Anand (23) proposed that nociceptive activity, 
rather than pain, is important in the biology of  the neonate and is 
not limited to the use of  the cerebral cortex. Indeed, nociceptive 
activity and physiological responses to pain are present even in the 
absence of  a fully developed cortex, indicating that the neurochem-
ical systems associated with pain transmission and modulation are 
intact and functioning in neonates. In fact, eminent researchers 
(24,25) propose that fetal pain may begin as early as 12 weeks of  
gestation.

They criticize the traditional model that postulates that pain 
perception is not possible until the thalamo-cortical connections 
are fully developed (around 24 weeks). They argue that this model 
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underestimates the complexity and functionality of  earlier brain 
structures such as the cortical subplate, a transient structure that de-
velops after 12 weeks.

This may have sufficient functionality to allow pain perception 
before the full development of  thalamo-cortical connections and 
acts as a precursor of  the cerebral cortex, providing a substrate for 
early sensory perception.

In fact, the somatosensory region of  this structure develops ear-
lier than any other region and is 4 times thicker than the developing 
cortex at mid-gestation (26).

On the other hand, physiological and behavioral changes to nox-
ious stimuli have been observed in fetuses before 24 weeks, includ-
ing fetal movements; alterations in heart rate and increased cerebral 
blood flow (26-29).

Meanwhile, other medical professionals raise the possibility of  
pain perception even earlier: around 7-8 weeks. In a paper of  the 
American Association of  Obstetrics and Gynecology (AAPLOG) 
(28), it is mentioned that nociceptors are present in the fetal skin 
from 7 weeks and that the axons of  these nociceptors make func-
tional connections with the thalamus and cortical subplate from 12 
weeks.

Thill (29) argues in a review that fetuses as young as 20 weeks 
show physiological responses to pain, such as increased cortisol and 
catecholamines in response to noxious stimuli. From 8 weeks gesta-
tion, they glimpse reflex movements followed later by the presence 
of  neurotransmitters essential for the communication of  pain sig-
nals to the brain; substance P and calcitonin gene-related peptide 
(CGRP) at 12 weeks.

Regarding the possible sedative effect of  neurochemicals such as 
adenosine, allopregnanolone, pregnenolone, and prostaglandin D2 
present in the amniotic fluid, studies (30) concluded that their con-
centration was not sufficient to cause anesthesia and that maternal 
compounds do not confer analgesic effects on the fetus.

We can consequently affirm that there are structures capable of  
processing painful stimuli at an earlier age than is accepted by con-
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sensus and that the reactions found to different stimuli are compat-
ible with that of  a being experiencing pain.

It is interesting to note that government regulations in the Unit-
ed States historically prohibited nontherapeutic research on living 
fetuses since the 1960s and that therapeutic fetal interventions, with 
potentially noxious stimuli, have taken place after 15-16 weeks of  
gestation (31). In medically indicated blood transfusions in second 
and third trimester fetuses, needles through the fetal trunk (without 
analgesia) were observed to cause increased fetal movements and 
respiration with increased stress markers similar to what older chil-
dren and adults would show. Subsequent studies (30) observed that 
the administration of  analgesia caused suppression of  the hormonal 
response and tranquilization of  the fetus, for that reason, fetal ther-
apies such as percutaneous fetal cardiac interventions (e.g. in case of  
repair of  structural heart defects), cannot be conceived without an-
algesia (31).

Thus, the procedures used in the practice of  abortion are far 
from being innocuous, both for the mother and for the developing 
being. Although the mother is adequately covered, the fetus is not 
considered to be sufficiently developed to require it. However, now-
adays there is enough evidence to affirm that neuronal structures 
trigger reactions compatible with an experience of  pain in pregnan-
cies of  less than 20 weeks. The use of  drugs to induce fetal death 
was implemented among other things to avoid suffering, in reality 
the very application causes what it was intended to avoid.

In this context, it is surprising that potassium chloride (KCl) is 
endorsed as the drug of  choice in abortions after 20 weeks by the 
WHO guidelines when its use in animal euthanasia is prohibited, as 
referred to in NOM 033 (32), for causing intense and unnecessary 
suffering1 (33). Indeed, several studies (34-36) prove that the admin-

1 “...the use of potassium chloride (KCl) in any form to cause death in animals is pro-
hibited, since its administration causes intense pain and anxiety, followed by cardiac 
arrest in diastole in the conscious individual. Its use is only authorized for megaver-
tebrates, as long as the animal is under deep anesthesia, and this is verified by a 
veterinarian (12)”.
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istration of  KCl without anesthesia can cause anxiety, pain and an 
adverse physiological response before death in conscious beings.

Although the speciesism2 called for a reconsideration of  the 
policies on the use of  animals and achieved the creation of  rights 
for them; although he draws a parallel between human discrimina-
tion towards other species with racism and sexism; all the more a 
human being in becoming vulnerable deserves to be granted some 
protection.

4. Maternal-fetal relationship

The naciturus, first feels not thinks, and through this feeling
Interuterus communicates with his parents and loved ones,

and also dies feeling. (37)
Jürgen Habermas

The mother-fetus bond is a complex and deeply interconnected phe-
nomenon, in which both systems influence each other’s physiology. 
Brain changes in mothers during pregnancy, although not yet fully 
understood, offer fascinating insights into this connection. For ex-
ample, a decrease in gray matter has been observed in prefrontal and 
temporal areas of  the maternal brain involved in social relationships, 
a change that persists up to two years after delivery. This brain re-
modeling could be related to the preparation of  the mother’s brain 
for parenting and protection of  the newborn (38,39).

Among the neuroendocrine transmitters that have shown the 
greatest impact on maternal behavioral changes, the most studied 

2 Speciesism is a form of discrimination based on the species to which a being be-
longs, a group of living beings is considered inferior. In this, a group is considered 
less valuable than others simply because of their belonging to a different species. 
This term was popularized by the philosopher Peter Singer in his book Animal Liber-
ation (1975) in which he denounces the justification of privileges and rights by and 
for human beings, which are denied to other animals for not being part of the human 
species.

https://doi.org/10.36105/mye.2025v36n1.07


Critical analysis of  the use of  potassium chloride in abortions and fetal distress

Medicina y Ética - January-March 2025 - Vol. 36 - No. 1 383
https://doi.org/10.36105/mye.2025v36n1.07

have been estrogens, progestogens, prolactin and placental lactate. 
The former have been strongly associated with the development of  
maternal care and protection of  her offspring in animal studies. In 
relation to progestogens, two behavioral functions were identified, 
first the preparation of  the brain in gestation to sensitize it to the 
stimuli of  the young at parturition, and second the control of  the mo-
ment of  increased responsiveness.

On the other hand, during fetal development, the fetal brain be-
gins to produce neurotransmitters at different stages of  gestation, 
which could indirectly influence the mother’s physiology. Dopamine, 
crucial for neurological development and motor control, begins to 
be produced around 10-12 weeks, while serotonin, essential for 
mood and sleep regulation, is generated from 8-10 weeks. Although 
these neurotransmitters do not cross the placental barrier, neuroen-
docrine communication between the fetus and the mother could in-
fluence maternal serotonin levels, potentially affecting her mood.

Although these neurotransmitters and hormones do not cross 
the placental barrier to directly affect the mother, neuroendocrine 
communication between the fetus and mother may influence mater-
nal serotonin levels, potentially affecting her mood. Acetylcholine, 
critical for nerve signal transmission and neuromuscular develop-
ment, and glutamate, the major excitatory neurotransmitter that is 
key to synaptic plasticity, begin to be produced around 8-12 weeks. 
GABA, the major inhibitory neurotransmitter, is also produced from 
8-10 weeks and is essential for maintaining the balance between ex-
citation and inhibition in the fetal brain.

Although the direct influence of  these fetal neurotransmitters 
on the mother is limited, neuroendocrine communication may play 
a role between the developing conceptus and the maternal brain 
(38-41).

These biological characteristics reinforce the idea that every hu-
man being is, first and foremost, a rational being. Today, we have 
given mental health the necessary importance, as it is largely related 
to our shortcomings in interpersonal relationships. While victims of  
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violence and abuse are closely monitored, and we know that preg-
nancy can lead to changes in the psyche, it is legitimate to assume 
that the same is true for abortion. In fact, studies (42) have shown 
that, retrospectively, women who had undergone abortion experi-
enced an 81% increased risk of  mental health problems, and almost 
10% of  the incidence of  mental health problems was shown to be 
attributable to the procedure itself. This is not a minor issue in com-
prehensive care for women and good prevention of  women’s health.

5. Invisibility of human life in gestation

Those who defend abortion should demonstrate
irrefutably that the fetus is not a person.

Those who attack abortion do not have to prove it,
because they respect the fetus, which they see as a moment in the process

a moment in the process towards full human life.
And that is enough for them (43).

Robert Spaemann

As a result of  the decriminalization or legalization of  abortion, as 
well as the medical policies and procedures for its application, the 
denial of  human life is increasingly established, at least until 12 wee-
ks of  gestation; of  which, biological literature has already shown, 
with sufficient authority, that human life begins with the fertilization 
of  the oocyte, which evolves into the newborn in a process of  per-
fect vital unity, continuous and without interruptions.

In the woman/fetus conflict we are not in the presence of  two 
equals or equivalents, no matter the intrauterine development, since 
the women right prevails in all cases, a situation that, due to its am-
plitude, will not be addressed in this document.

Now, making distinctions between human beings based on cer-
tain stages of  life or disability, in an irrational manner, is discrimina-
tion, or rather, it is to deny their humanity, a situation that has as a 
precedent in ancient Rome, the term homo, which differentiated 
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between the legal capacity and the naturalness of  the human being. 
As a result, the homo was that slave who in a biological sense be-
longs to the human species, but whose social status, and therefore 
conditioned by the act of  being socially recognized, is not defined by 
such condition of  belonging. In this sense, slaves for the ancient 
Romans are animated instruments and treated in a manner analo-
gous to bestiame (cattle). It was indicated that human beings were 
subjected to someone’s power, however, nowadays it is even more 
incongruous, since they are not even considered animals, even 
though, as previously mentioned, the administration of  KCl is for-
bidden in euthanasia processes (44,45).

Another example closer to our time was the genocide perpetrat-
ed against the Jewish people; gypsies; people with disabilities, among 
others, during the Second World War. At present, certain groups 
promote personal ignorance: of  embryos, fetuses, the chronically 
or mentally ill, certain types of  disability, etc. This non-inclusion of  
human beings in certain categories of  the human person is not only 
a matter of  the human person, but also of  the human being as a 
whole. This non-inclusion of  human beings in certain circumstances 
of  life or temporality, would make legitimate not only their extermi-
nation, but also their experimentation, and currently the infliction 
of  suffering, thus losing the sense of  otherness on the most biolog-
ically and psychologically vulnerable; modifying the modalities of  
relationship between living beings belonging to the same species, 
establishing legal criteria and public policies for their elimination, 
euphemistically in a humane and natural way through a subtle and 
dangerous ideology.

Now, following the Aristotelian phrase that: “It is not enough to 
say only the truth, it is more convenient to show the cause of  false-
hood” (46), and what Thomas Aquinas pointed out: “The being of  
things, not their truth, is the cause of  truth in the understanding” 
(46), the objective approach has to be carried out hand in hand with 
the biological sciences, based on evidence. Since the adequacy of  
thought to reality is structured in a logical, coherent and real way, it 
becomes clear that, from the scientific point of  view, the following 
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are perfectly established: the beginning of  life, in particular of  hu-
man life; its development, as continuous and its sensitivity, as pro-
gressive, which establishes solid criteria, without the need for con-
sensus or beliefs built on the basis of  intellectual conceptions of  
dubious logic. These criteria are based on experimentally contrasted 
facts and empirical demonstrations based on the credibility of  scien-
tific language. In this intelligence, it is demonstrated that the use of  
KCl, as pointed out by the who, is a fallacy of  authority, without any 
scientific rigor, although this “freedom of  maneuver” leads to the 
termination of  a human life.

In this sense and following the medical principle primun non 
nocere (first do no harm), which bioethics takes up again as non-ma-
leficence, and in the biolegal field of  synderesis (do good and avoid 
evil), without demeriting the value of  the human dignity of  every 
human being, now the fetuses, prior to their death, are imposed an 
unjustified and arbitrary suffering.

While it is true that Article 51 of  the General Health Law (47), 
explicitly states the obligation of  health institutions and profession-
als to provide health services with quality and for the benefit of  the 
patient, it is also true that they are not subjected to unjustified and 
arbitrary suffering. It is also true that they are not considered a per-
son, much less a patient. This situation can be seen in the resolution 
issued by the Inter-American Court of  Human Rights (IACHR) in 
the case of  Artavia Murillo and others vs. Costa Rica, in which it 
interpreted, among other things, article 4.1 of  the American Con-
vention on Human Rights and determined the scope of  protection 
of  the right to life of  the unborn, which is a reference for the Amer-
ican bloc.

Of  particular interest are the conclusions and statements issued 
in the judgment:

“it is not appropriate to grant the status of  person to the em-
bryo” (48); and
“the embryo cannot be understood as a person for the purpos-
es of  Article 4.1 of  the American Convention” (48).
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However, in the same resolution, the IACHR Court emphasizes: 
“For the purposes of  the interpretation of  Article 4.1, the definition 
of  person is anchored to the mentions made in the treaty regarding 
‘conception’ and ‘human being’, terms whose scope must be evalu-
ated based on the scientific literature (49). This is in full agreement 
and in accordance with the evolutionary interpretation of  the trea-
ties, on the basis that “human rights treaties are living instruments, 
whose interpretation has to accompany the evolution of  the times 
and the current conditions of  life” (50) and no normative position 
should go against scientific evidence (50-52). It is important to clar-
ify that, without being the subject of  the present work, on the begin-
ning of  human life, it is important to clarify that Nature magazine in 
2002, in a convincing way, on a meta-analysis (synthesizing the data 
of  a collection of  studies), points out that human life begins at con-
ception (53-59).

Therefore, as Costas Douzinas (60) said: “Human rights build 
human beings. I am human because others recognize me as such, 
which, in institutional terms, means being a bearer of  human rights”, 
and he also points out: ‘As we have sadly learned from the atrocities 
and genocides of  the last and worst century of  the millennium, the 
recognition of  humanity is never fully guaranteed for all’ (60). In this 
sense, denying humanity to someone who already belongs to one 
more of  us at the beginning of  life is going against all evidence and 
common sense, rather we must add the embryo and the human fetus 
as another one of  us in its beginning, and give it legal certainty in the 
legal norm, since the contrary, is like in another era to deny the hu-
manity of  slaves, indigenous and minority groups, and more worry-
ing is to deny what scientific evidence to date establishes, and even 
worse to cause suffering.

In that intelligence, on the one hand, embryos and fetuses are 
denied their humanity, and on the other, animal euthanasia is rigor-
ously regulated to ensure that it is carried out in an ethical and hu-
mane manner, minimizing any unnecessary suffering. This approach 
reflects a concern for animal welfare that prioritizes their dignity at 
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critical moments. However, at the maternal-fetal level, the imbalance 
is evident, and it is accepted that the fetus may experience pain, prior 
to its elimination. This discrepancy underscores the complexity of  
ethical decisions in medicine, where the welfare of  one may be in 
conflict with that of  another, posing profound challenges that re-
quire careful consideration and sensitivity.

6. Health in the fetal patient

In seeking the good of  our fellow human beings, 
we find our own (61).

Plato

Although we have already seen that the embryo and fetus are not a 
person and therefore cannot be considered persons from a legal 
point of  view. There is sufficient evidence to consider that the pro-
gramming of  health for the rest of  life is done according to the 
conditions in which our stay in the maternal womb takes place, this 
being equally important as our genetic load that will determine our 
mental and physical performance for the rest of  life (62-65). Now, 
regarding the viability3 which is likely to be carried out or to materi-
alize thanks to its circumstances or characteristics) of  the human 
being, it is circumstantial as long as it is granted the necessary means 
for its correct development, except for extraneous and natural fac-
tors that may condition it (pathology incompatible with extrauterine 
life), but intervening by means of  a human act, is an abuse in case it 
is not rational and proportional.

Even recently (20/04/2019), King’s College Hospital in London 
has become the first center in the United Kingdom to perform feto-
scopic (keyhole) surgery on babies with spina bifida while still in 
their mother’s womb (67).

3 Viability is the quality of being viable (likely to be carried out or to materialize thanks 
to its circumstances or characteristics). The concept also refers to the condition of 
the road where it can be traveled (64).
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With regard to extrauterine viability, health sciences are increas-
ingly exceeding expectations. Famously, a Japanese baby, born in Au-
gust 2018 weighing only 268 grams, about one-tenth of  normal, was 
discharged from a hospital in Tokyo to return home to continue 
growing after reaching 3.238 kilograms, thus becoming the smallest 
newborn in the world to survive.

The smallest child to be sent home healthy was born last August 
through an emergency cesarean section because his weight did not 
increase at 24 weeks gestation (out of  a total of  about 40). The clos-
est case was a boy born in 2009 in Germany weighing 274 grams 
according to a database of  the world’s smallest babies from the Uni-
versity of  Iowa. According to that data, boys have a lower survival 
rate than girls. There have been 23 babies in the world who were 
born prematurely below 300 grams and survived, and of  those only 
four are boys (68).

Furthermore, in medicine, where the health, personal integrity 
and life of  all persons are safeguarded, progress is being made in 
fetal medicine, where the introduction of  ultrasound allows the fetus 
to be seen and considered as a patient. As an example, since 1963, 
the first blood transfusion directly to the fetus has been successfully 
achieved (69). It was the first time that it was demonstrated that the 
fetus was susceptible to diagnosis and treatment and therefore enti-
tled to be considered a patient. In 1970, Scrimgeour introduced the 
concept of  fetoscopy in prenatal medicine (70).

Likewise, The Fetal Treatment Program at the University of  Cal-
ifornia, directed by Harrison, Golbus and Filly, worked during the 
1970s to establish guidelines to be considered in any prenatal proce-
dure (71).

In 1992, the International Fetal Medicine and Surgery Society 
(IFMSS), a forum for surgeons, perinatologists and other health pro-
fessionals to share work experiences, took over the journal Fetal Di-
agnosis and Therapy.

In the Journal of  American Medical Association, entitled “The 
fetus as patient: Ethical issues”, where a list of  33 congenital diseas-
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es susceptible of  treatment in the fetal phase is suggested, seven of  
which could be resolved with intrauterine surgery (72).4

It is noteworthy that the Williams Obstetrics manual defines the 
fetus as a patient, with full right to be treated (73). In short, the fetus 
is defined as a patient, not in terms of  viability, but as an individual 
susceptible to scientific observation whose ailments are passive or 
susceptible to diagnosis and treatment (73).

The issue is complicated by the fact that denying what scientific 
evidence reveals, on an idealistic criterion, is completely false and 
voluntaristic. With the adjective voluntarist we refer to the mentality 
of  those who, with their behavior and their words, are shouting: this 
is so because I say so, and moreover I am proud of  lacking rational 
arguments and reaching simple concussions, without attending and 
solving the underlying problem, where the law loses all its axiological 
force, based on the synderesis “do good and avoid evil” and protect 
the most vulnerable by their natural codependence, which supports 
its end, which is the relational coexistence of  all of  us who belong to 
the human family.

For its part, medicine with its deontological, ethical and bioethi-
cal bases, loses the compass established with “first do no harm”, and 
its subsequent safeguarding of  life, personal integrity and health of  
the otherness as a patient and denaturalizes its function to a simple 
health service.

From the above it follows that the human embryo and fetus is 
one more of  our species in its most incipient situation, which de-
serves due respect and recognition of  its humanity, it is illogical that 
it does not even want to be cared for as a protected species that other 
species have in their same stage of  life, such as seeds, larvae or eggs, 
when the human being has a special value called human dignity.5

Returning to what Spaemann refers to us: “The question of  from 
what moment human life is protectable is the second issue to be 

4 Harrison (71) defines the risks and benefits of fetal diagnosis and treatment. The aim 
is to correct or at least ameliorate a malformation.

5 Inherent values of every human being.
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dealt with. And my answer is the following: it is not plausible to set 
a limit at which it can be said: here it begins to be protectable. In this 
sense, all those who try to fix such a beginning arrive at very differ-
ent results” (74).

7. Conclusion

The important thing is not you; the important thing is not me.
What is important is what happens between you and me (75).

Martin Buber

7.1. Fetal suffering

The medieval moralists spoke of  “ignorantia affectata”. It is not a 
matter of  lack of  knowledge, but of  pretending to lack it, as perhaps 
the adjective “affected” suggests. It is that one does not know, and 
furthermore one does not want to learn, lest one should change 
one’s mind. One prefers to remain in ignorance, so as not to run the 
risk of  discovering that one was mistaken, and to abandon one’s 
beloved prejudices or cognitive biases. It is important to emphasize 
that it is not a question of  lack of  solidarity but of  mental lucidity.

In the current situation, the administration of  drugs after the 
20th week is intended to facilitate the extraction of  the fetus, to 
avoid complications associated with the procedure, to reduce the 
psychological impact on the assistants, and to avoid unnecessary suf-
fering to the fetus during the procedure and in the postnatal stage. 
However, we note that on this last point there is an incongruity, 
since the method applied can cause precisely the effect that was 
sought to be avoided. On the other hand, the first two reasons, while 
valid, do not seem to be sufficient to justify the suffering of  the fetus 
and allow the procedure to be in accordance with the rules govern-
ing acts of  double effect.6 It is an obligation to do as much good as 

6 According to the principle of double effect in medical practice, it is accepted that an 
act whose purpose is good may cause harmful effects, provided that the following 
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possible, therefore, in the face of  justice, if  the fetus is not recog-
nized as having rights, its suffering is left to the judgment of  the 
operator.

Suffering, especially when inflicted on a sentient being, is moral-
ly reprehensible because it contradicts the dignity and compassion 
that should characterize an ethical society. We must recognize that 
suffering, in any form, violates human dignity. In the case of  a devel-
oping being, with the necessary structures to process pain, it might 
even be aware of  the event.

Moreover, these are contrary to the principle of  compassion, 
which is fundamental to human morality. Compassion prompts us to 
minimize pain and act with benevolence towards sentient beings, a 
situation that is only appreciated in animals.

7.2. Bioethical implications

In bioethics, suffering has been conceptualized not only as a physical 
experience, but as a phenomenon deeply linked to the identity and 
dignity of  the individual (76). Eric Cassell (77) argues that suffering 
arises when pain threatens the integrity of  the person, interfering 
with his or her ability to maintain his or her sense of  self  in the 
world. Thus, medicine seeks not only to alleviate physical pain, but 
also to address suffering in its existential dimension, recognizing the 
importance of  preserving the patient’s dignity and humanity.

Epicurus saw suffering as an intrinsic evil to be avoided whenev-
er possible, as it diminishes well-being and happiness, which he con-
sidered the ultimate goal of  life. Schopenhauer, on the other hand, 
considered suffering as an inherent condition of  the desire and will 
to live, proposing compassion for the suffering of  others as the basis 
of  morality.

conditions are met: 1) the act is lawful; 2) the good effect is the main purpose of the 
action; 3) the harmful is not used as a means to achieve the desired effect; 4) the act 
is necessary to achieve the good effect, and this good effect is proportionally more 
important in relation to the bad effect
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In the health sciences, this approach has led to the development 
of  a wide range of  analgesics, procedures and therapies designed to 
minimize both physical and psychological suffering. Palliative care, 
in particular, has gained importance in this context, focusing on alle-
viating suffering and improving the patient’s quality of  life.

7.3. Biolegal implications

In addition to the above, advances in neuroscience and bioethics 
have generated a growing debate on fetal distress and abortion pro-
cedures. Current evidence suggests that the neural structures neces-
sary to process pain may be present at earlier stages of  gestation 
than previously thought, and that existing procedures may therefore 
be causing unnecessary and arbitrary suffering in both mother and 
fetus, raising serious ethical questions about the need to revise cur-
rent policies. As we move forward in our understanding, it is crucial 
that legislations and medical practices reflect these findings, protect-
ing the most vulnerable and respecting the dignity of  all beings in-
volved, returning humanity to those who already have it and its rec-
ognition in a rational way and, “generating harmony with the sense 
of  law of  pursuing relational coexistence and planning our conduct 
in relation to the social context” (78).
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